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U.S. Department of Juirtiet 

Office of Legislative Affairs 

waaakstao. AC =0 

Honorable Richard a. Darman 
DirectOr 
Office of Management and Dudgot 
washington, D.C. 20503 DRAFT 
Dear Mr. Darman: 

Tie letter seta forth the views of the Department of 
Justice on S. 3225, which amends the State Department Basic 
Authorities Aot of 1956, as recently passed by the Senate. figg 
236 Cong. Rec. S16,299-301 (daily ed. oct. le, isso). we believe 
that certain provisions of this bill present constitutional 
difficulties. 

Section 47(a) palls for the preparation and publication of 
"a thorough, accurate, and reliable documentary record of mayor 
United states foreign policy decisions and significant united 
States diplomatic activity." g 47(a)(1). The publication le to 
"include all documents needed toprovide a compreheneive record 
of the Major foreign policy decisions and actions of the United 
states qovernment.' za. To assist in the publication project, 
argencie, would be required to carry out a procedure for 
deolamaification of documents. If an agency determined that a 
document could not be declassified because of "a continuing need 
to protect sources and methods or other national security 
information," the agency would be required to attempt to make 
such deletions as would make the document dacieeeiriablo. 
47(b)<3)(A). An Advisory Committee, which would be created 

under the bill, could direct the agency to prepare a declassified 
summary of material so excised if the Committee believed that the 
record Would otherwise be misleading or incomplete. If the 
Advisory committee disagreed with the agency's decisions about 
deletions or the summary, or it the agency refused to prepare a 
redacted version of the document or the summary, the Advisory 
Committee would report to Congress, and the agency would be 
required to respond to the report. The Advisory Committee could 
also approve the withholding of documents if, by vote of a 
majority of its members, it determined that continued secrecy was 
necessary to avoid mimped(ing] current diplomatic negotiations or 



other ~nqoing o~f1oial activities o,f the Vnit$~ st.tas 
Gover.rmient• er to •condense the reqord and avoid repetition ot 
needles• details.• i 47(C)(7). DO.cumente ot tha t>epa~tment ot 
Stata ~ould automat1gally b• aeolassitied 30 years after th• 
avant• ~OOUJllanted unless their ra1•as• •would comp~o=iae we~pona 
tachnolOc;y important to the mationa'l def~ns• ct t.ha Unit•d State• 
or provide access by other nation~ to •en~itive weapons deuiqn 
infot'Jniltion relating to th• united States or torai;n military 
eczu1pm!U.\t or relatinq to united state~ crypto1oqio ay•tama or 
codes,• would c:raata a threat of harm to livinq p~raona Who qave 
contid•ntial information to th~ uni~ed States, or woul4 
'd~ons~rably impede current d1plo~atio nagotiation• or other 
on9oin9: official activities of the United States GtiV•rnmant.• 
I 4'7(e) !• 

! 

'.l'b~ Advisory commi tt~• would cionsist ot nim• •d1•t1nqu1sb-ii0 
histor1~na,• ot whom not •ora than ~wo would be employaes ot the 
Vnite~ ~t•tee. Mellll:>er• would be appointed by the seoratary ot 
&tate 1 With the advice ot th• Assistant Secretary tor P'Ubiig 
Atfairai. 'rhe bill would apparently' requ1rtl th• SaaX'otary to 
select at least one ~eml:)er ot the QOlM'itte• trom each of the 

. lista p~epared by six named histori~al oiv~ni~~ticna. Kamber• 
would s~rve tor a term ot three yea'r&. '.t'he Committee would 
S$lect ~ta own Chairinan, who would ~arve a term ot one year. 
I 47(c)~ · 

We1 have three ob~eot1ons to s. 3225. First, the ~ill 
tranche~ on the Pre$id•nt's constitutional authority to proteot 
state sec~ets. Second, it intt'\lde~ ~pon tb• ~•liberative 
privilege tor oo:mnmnioa.tion$ within the Exec:n.1~ive ~ranch~ Third, 
the bill dooa not p~ovi~e for suftici&nt presidential direction 
nnd control over the oper«t!ona ot the Advisory COJllJQittee to ba 
oreat&d ! Unde~ the bill. 

: 
: 

l. ~ 8. 3225 trenches on the President's constitut1ona1 
authority both to p4otect military, : diplomatic, and n~tional 

· ••curity &Qorets and to sate9ua~ tne delib~rative process within 
the Exetmtive Branch. The constitution vests in th• Pr••ident an 
axpan•iY• authority to protect etatb secrets trom disclosurei 

The >resident, attar ali, 1s th• •commander in 
Ch~ef ot the Anay ~nd Navy ot the t1nita~ statea.• u.s. 
Conat., Art. II, t 2. His authoritf to ••• control 
&OO$$S to information ~earinv on nat1onal security 
• • • tlows primarily fro~ thi~ oonetitutional 
investment ot power in th• Pre•ident an~ exists quite 
apart from any explicit congre*sional grant. • • • 
~h• authority to protect suoh in~ortnatioh tblls on the 
President as head ot the E~~cut1ve Branoh and aa 
Co~nder in Chiet. 
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P•~•rtM1ruc of th& N@~ v. ~. 464 u.s. ~l8t 527 (~988) 
(c tations emitted). ~united f~~tes v. N xon, 418 U.S. 683 , 
710 (1~74) (wAs to thas• areas ot ~· It d~t~•• the oourt• have 
tr~41t~onally &hown tlle utJno~t det~rance to Stresidential 
responsibilities.•). Indeed, ina t>ra&ident oan assert an 
abaolut.e privil•q* aqainst torc~d disclosure of atate secrets: 
WThe c•tate secrets] privilege, it : i~ claar, i• AJ)Solute. 'No 
ccmpet~ng pW>lio or private intere~t can be advaneed ~o COJnPel 
di&:1clor1.ura. 1w ln rt United .StAW,: 872 F.:ad •12, C16 (D.C. Cir.) 
(quoting 112$berg v. Hitoh1ll, 709 :F.2d 51, 57 fD.C. Cir. 1983), 
Qtrt· 41ni1a, 465 u.s. 10~8 (1984) >.' gert. ditmi 1s1d, 110 s. ct • . 
3~8 (19:89). 

' 
Moreover, as • praotioal matt•r, whil• s. 3Z2S may ~· 

intend9.d to provid$ for the releas~ only ot information other 
than ·~~t• •eeratsf the procedure ~o be followed under the bill 
would dreate a 5Ub&tantial danger that state aec::reta wou1a be 
revea19.d. First, 1n tna dischor~• ·ot th~ duties committed to him 
by th• Conatituticn, the ~resident cannot be bound by Conqr•s•' 
determination or what constitutes a &ecret vorthy of protection. 
~era ~ay ba untorasaon circ~mstan~a• in which th• ground• io~ 
contih~ed eeoreoy laid out in the ~il1 would ba insutticient to 
reach in!ormation that the Pres1derit gonsidered a state secret. 
second,'. the bill would r~c;iuir• the :Executive Branch to m•ka 
pUbl1ca~1on determinations •bQut « :vast bcdy ot material on 
unraaaol'lably abort notice. sy its :terms, the bill r•quiraa the 
publication ot •a.11 doc::unentlJ naac1~d to provide • comprehensive 
~•ccrd ~t th• ma~or torei9n policy :decisions ana aotion• ct the 
united state8 aovernroent~ and the •published record shall omit no 
taots ~ioh wer• of importanc• in t:•~chin9 a daoision.• 
Publica.tion dec:i5ions would h•va td be ma<Se within cso days attar 
PU~aisS,ion of the documents for reV,iew. I 47(b)(3)(A). Th••• . 
requirelll.ents place an unreasonable :buraen on th• Executive Branch 
and c:ra·ate a 11ubatantial likelihood that at.ate secrets will 
inadver:tently be ~ade publi~. ' 

2. s. 3225 would also intrude upon the dolib•rative 
Pr1v1leg• to~ co)lamunicationa withi~ the txccutiva Branc:b. trhat 
privila;a rests on ~the necessity tor proteot1on ot the public 
int•r•~t in can~1~, objeotive, and aven .blunt or harsh opinions 
in Presidential decisionmakinq.• lin1t.ed states v. Nixon, 1upra, 

. 411 u.s. at 7oe. As the supreme cou~t has reoo;nizad, wcaJ 
~r••i~eht and tbosa who as•i•t him must be tree to eXplora 
alternatives in the process ot shap.in9' pol1c1•• and makin; 
deci•io~• •nd to do so in a way many would ~e unwillinq to 
exprea&: ~xcept privetely.w 14. The revelation ot suoh 
gowxiuni~-tions, even lcn; attar the· event•, would have a ch~llinq 
oftect on tha oandor of executive btanoh offie~r• and employ$e$. 
It S, 3~25 were enacted into law, tpe President'• adviser• would 
~e put ~n notice tn~t th•ir Qdvioe ~ill one day become public, 
and they may b• less wcandi~, objective, and even blunt or har$h• 
11• a re~ult. 
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3.! The operations ot th• ·Ad~1uory COJM1ittee• unde~ the 
bill would a1ao ba unconstitutional! becauae the committ•• would 
not be ~U))~ect to sutticient pr••i~ential dire~tion and conttol. 
'l'h• President. •=ay properly supervJ.ise and 9uid• [of'ficer.a' l 
oonatruotion ot the statutes under ~hich they aot in order t~ 
secure that un1tary and unit'ont ex~oution of the lClVll which 
Article IX ot th• constitution evi~antly contemplated in vesting 
qanaral· exeoutiva power in the President alone.# Myer1 v. pn!ted 
states, 212 u.s. 52, 135 (19Z&). :t.n our view, tho power to 
withhold doOUJJlents fro~ publication would ba •the performance of 
• a1gn1t1oant 9overnmental dutf exeroisad purs~ant to a public 
law.• suoxley v. valeo, •24 u.s. 1, 141 (1976). such duties may 
be par!ormed only by •otricers ot the vnitad Statea,• appointed 
1n contormity w~~h th• Appointments clause and subject to 
presidential direction and control. ~ lJl, s. 323,, how•ver, 
aatiaties neither ot these requirements. Notwithstanding that 
tha Aav1soiy CoJ!llnittaa haa a role ip decisions attegtinq th• 
national seourity, s. 3225 appears ~o contemplate that the 
Advisory committee would operata in a mannar bound to trustrate 
th• •unitary and unitorm execution ot the laws,• ~eoause the 
commi~tee woula report on disputes within the Executive B~anc:sh 
over d•?1•~•it1Q~tion decision•, an~ th• aie.ncies would then be 
requir•~ to answer the Advisory c~ittea'a report•. 

· J"1.l•~he:nnore, absent review by principal otficers, the memb•~• Pt 
the Advisory committee woul~ themselves be principal ottioera tor 
purpose• ot the Appoint111ents Clause·, and would bi\Ve to l:le 
a~pointed by the President with the· advice and consent ot the 
Senate. ~ M9rri5oD v. Pl$Q0 1 109 s. ct. 25~7, 2608•2609 
(19881• 'l"he ~resident h~$ plenary authority to nominate 
princ pal cttioe~s, subject only to. the advlce and ooneent c~ ~· 
Sam~~~., a~ ill• ConQ••SJ• ciem not diptat.a the qualitica.tions Ot 
the pe~•ona to be appointed or require them to choaan trom lists 
provida4 by sp9eitied non•vova~n~ental entities. a.ea py~Jig 
'it1Jia ·v. U.S. D•P~rtmtnt Ot.JUstiCe, 109 S. Ct. 25,8, 2580•2$84 
(1989) (Kennedy, J., concurrin9 in~· judtJlfl$nt). 

Sinc=araly, 

w. Lee aawla D~~!\FT 
~ssistant Attorney G~neral 
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