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U.s.

stimulated by the urgency of cases arlslng 1n Chlle'
other countries, including Mexico, as well- as: by .
eration with the OAS Inter-American Human nghts O]

BASIC PROCEDURES

For the United States, of course, an. 1mmed1a
concern is the welfare of arrested, detalned.and
icans abroad. This instruction deals exclusively
tection of U.S. nationals arrested abroad a di
human rights in host countries. It discusses the
those rights and supplements guidance Found i
airgram should also be read in conjunction
gram shortly to be issued, updating guldance en‘g
to be extende& nationals detaineéd abrcad.¢

As soon as possible after 1earning~offﬁﬁ
officer should seek access to the national.
be informed when it is impossible to establ sh a
visit to the national's place of detention is g
to: a) establish identity and citizenship; b) ascer
national's well-being and promptly provide and £
appropriate humanitarian assistance; c) ensure that t
aware of his rights, including his rights under inter
d) advise the national concerning obtaining legal
him communicate, if he so wishes, with relatives
apprise them of his situation: £} alert him to the
judicial and penal prﬁchures of +*he host Governmen
serve whether he has bteen or is being mistreated,

b

1w: needs special attention, suc
clothing, bedding, etc., he shoul
how to obtaln such neoed If the prison authorities n
prisoner's relacives i friends do not provide the~rea'
necessary help, the o suiar officer shouid normal lv initiate
appronriate aciion ‘.in same. This could involve seeking the
assistance of orable organizations. If a cr1tlca1 sxt~’
vation develops, the nt shouald be notified.

assistanc

When an issuse v .ving the legal rights of an Awm Llcan - o=
pecially his human r:y- ¢ - arises, the arrestee's own attorney
will freqguentlv prow: Le: the best source of information on local-

laws and practices. owover, as appropriate, the post can use its’
standing authority i. “urntract for personal services and employ a
local lawyer to advis - :he post on what opportunities to effect

protection are availa:
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It is important to note that all nationals are entitled to
equal protection without regard to tbheir apparent guilt or inno-
cence, or to the nature of their alleged offense. In particular,
persons charged with committing crimes inveclving illegal drugs
and dissident political activity are to be accorded protective
support in the same measutre as those charged with other crimes. and
offenses.

Nevertheless, U.S. nationals traveling abroad must recognize,
of course, that on entering a fore gn country they are themselves
primarily responsible for protecting their own interests. Thus, .
the primaryv thrust of the consul's efforts should be to show and
advise the national how the national can appropriately use local

remedies.

The following paragraphs may assist posts in recognizing de—
privations of liberty which are unjust in the sense of 22 U.S.C. -
1732 (see 7 FAM 352.1) and which require prompt notification to
the Chief of Mission and the Departmept Certain procedures and

I. Unijust deprivaticons reguiring prompt notice to the
Chief of Mission and the Department

It is impossible to foresee all kinds of cases in which the
detention or arrest of an American national should be reported

immediately to the Chief of Mission and the Department as a

denial of human rights case. As incidents arise, they snould be

reportad | felegram with the heading: "Subiect"™ Arrest fase: i

Hu {name of nationai.” Obv1ousiy any case invelving

r vitarlian considerations should be reported immediately.
rtant categorv is that of cases involving any ques-
aticn of internat:cnal law or reasonable fear thereof.
ruently recurrinag Zases involve arrests or detentions

2@tional s o iecal ccunrsel and adequate

s IZor legal Sof = or where the national is subjected
ent and torture Reasonable fear may of course be
arus =2rt on the fact that the laws of the country
ary rights.

Naturally, any case raising guesticns of failure of the local
government fully to comply with Article 35 of the Vienna Consular
Conventiocn or ¢f relevant pbilateral treaties must be immediately
reported whether cor not there 1is actual harm to the individual
concerned. That Aarticle 1is guoted in full:

FNTERD " OFFICTIAL-UEBE
L R R T v P
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Article 36

"Communication and contact with nationals of
the sending State

1. With a view to facilitating the exercise of
ceonsular functions relating to nationals of the sending
State:

{a) consular officers shall be free to communicate
with nationals of the sending State and to have access
to them. Nationals of the sending State shall have the
same freedom with respect to communication with and
access to consular officers of the sending State:

(b} if he so regquests, the competent authorities of
the receiving State shall, without delay, inform the con- i
sular post of the sending State if, within its consular =~ = -
district, a national of that State is arrested or com- e
mitted to prison or to custody pending trial, or is de-
tained in any other manner. Any communication addressed
to the consular post by the person arrested, in prison, =
custody or detention shall also be forwarded by the said R
authorities without delay. The said authorities shali :
inform the person concerned without delay of his rights
under this sub-paragraph:;

{c) consular officers shall have the right to visit
a national of trhe sending State who 1s in prison, custody
or detention, to converse or correspond with nhim and to

arrange for his legal representaticn. They shall a2lss -
have the right to v151t any national of the sending Stats
who 1is in priscn, custody or detention in their district
in pursuance of a jadg ent. Nevertheless, consular
officers shall refrain from taking action on behalf of a
national who is in pri on, custody or detention if he
expresslyv ooooses such action.
2 hts referr in paragraph 1 of this
Aritcl exercised onformity with the laws
and re st the rece g State, sublect t¢ the
PYovis er, that the said laws and regulations
must e effect to bes givan te the purposes for
which accorded under this Article are intended.”
In ARA countries not parties to the Vienna Convention,
icle 36 may be relied upon as reflective of general inter-~
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Most questions of unjust deprivation of liberty, in the sense
of 22 USC 1732 and of international practice, fall into the follow-
ing three categories. Except in extraordinary circumstances, none’
of them should be permitted to occur without protest. To avoid
violations, and thus the need of a protest, the posts should dis-
cuss with hcst government authorities their responsibilities to
meet international obligations. The three types of violations are:

(1) violation of Article 36 of the Vienna Convention by fail-
ure "without delay" to advise the national of his rights, or fail-
ure to notify his Government, if the citizen reguests it, or fa11~7
ure to allow access, or failure to allow provision of counsel;

(2) deprivation of procedural safeguards, such as prompt}aCj
tion to bring charges or release a prisoner, availability of a = . =
lawyer with all other facilities for effective defense, recourse. -
to courts by petition for a writ of habeas corpus or similar legal =~ -
proceeding (i.e. "amparo” in many ARA countries), prompt trial, et R
opportunity for appeal to a higher judicial authority; and,

(3) application of local laws and regulations which are them-
selves in violation of human rights, e.g. those that are discrim~
inatory on grounds of nationality, race, sex, language or religion-
or are arbitrary as, for example, in regquiring or authorizing
torture, cruel, inhuman or degrading treatment or punishment, in-
definite detention without effective recourse, execution without
fair trial, ex post facto criminal sanctions, or deprivation of
such fundamental freedoms as freedom of opinion, religion, ex-
pression, assembly and the like.

Finally, it should be noted that no s

tatinn of international humasn righte
tation of internationa: numan rignts

International human rights must be determired cbj ctlveiy by ref~
erence to the sources of international law, which are set ocut in
Article 38 of the Statute of the International Court of Justice.

ITI. Possibility that 1% may be appropriate to protest cr

file claims for Zdamage.

Ports sheuld alsc have in mancd the possibility that +he United
States mayv have grounds for protest and that the national 1nvolved
or even the U.S5. Government, ma2yv have Just legal claims against
the government concerned ©r i1ts agents. Efforts should be made at
every stages tc collect and record accurately all relevant facts.
Those recerds will assist the Department in deciding about any
possible protests or claims. For this and other purposes, the post
should maintain contact with all arrestees, and particularly with
any who may have been denied T7 ir human rights.
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III. Importance of Interviews

It is essential that detained American nationals be inter-
viewed by an appropriate U.S. official as soon as possible, as
well as periodically, in order to obtain a timely and full
account of their experience while under detention. Special
attention should be given to allegations of any type of mis-
treatment, abuse or intimidation, physical, mental, direct or
«ndirect. Such statemenrts can be set forth in the form of an
affidavit, should the American national so desire and local law
permit. All pertinent facts and statements should be cabled to- ,
the Department promptly. A request that the government concerned
itself promptly investigate all such allegations and report is '
generally in order. Finally, if appropriate, the Department -
should be notified when a national who has been denied human <
rights expects to return to the United States, in order that an
interview can be arranged. : wh

IV. Medical assistance and evidence

In cases where the American national may have suffered
physical mistreatment or otherwise needs medical attention, Lo
immediate steps should be taken, with the national's permission
if communication exists, to facilitate, and see that local auth-
orities facilitate, prompt and competent medical attention.

V. Acceptance of custody of nationals by consular officers

The Foreign Service has no statutory -authority and no phys-
ical or personnel resources to accept formal or legal custody of
any American national. Forelqn Service personnel have no
authority to deprlve any natiocnal of his freedom or to control

his movements or activities. Thus, no post can be authorized
to "accept custody" of a person who is being detained by a
£~5 190 govern. 'r*':vxé—t

FRR e;\-&a‘ L

Nevertheless, each post 1s under standing instructions to
provide all approgpriate protection to Americans abroad. Thus,
in an emergency situation oniv., and preferably only after con-
sultation with the Department, a post mav offer to cocperate
with a host government in Iacilitating a national's prompt
departure Irom the country. This may include agreeing to help
arrange the national's temporary lodging and transportation out
cf the country. 1In such an instance, the rost must make it
completeliv clear to the lccal authorities that the post and its
staff are not accepting any legal responsibilities and are not
guaranteeing either the national's good behavior or even his
departure from the country
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CONCLUSION

Failure to act promptly in protection cases may not only ,
endanger the rights of the American nationals involved but alsojgf?
can prove most detrimental to the Department’s relations with .
the public, the information media and with the Congress. The .
Department reccgnizes the limitations, both in legal aunthority
and resources, that handicap posts in dealing with these prcbé
lems. But it should be kept in mind that complaints of U.S.-
nationals alleging inadequate Embassy protection, particularly
when accompanied by claims of torture and/or other mistreats 2nt
by host government authorities, can produce explosive publxclty
This is true regardless of the validity of such claims and.
allegations. Such incidents often result in a flood of publ :
mail, Congressional inquiries to the Department, requests for
detailed chronolcgies of events, GAO 1nvest1gatlons, appeatance
of t .e complaining U.S. nationals on nation-wide TV shows an
Congressional hearings, etc. Conversely, quick and effective
protection can be very helpful to all - the U.S. national, the
Department and the field. 1In this connection there is enclos
a copy of the recent testimony of Mr. Frederick Morris- befcxe
the Subcommittee on International Organizations and Hovements
of the House Committee on Foreign Affairs, reporting mlvtrea£~,
ment while imprisoned in Recife and praising U.S. Government
efforts on his behalf (ref. pages 21-22)}.

KISSINGER

Enclosure:
Testimony of Mr. Frederick Morris




DECLASSIFIED

A/ISS/IPS, Department of State
E.O. 12958, as amended
December 18, 2008

ARA POSTD,L?- /L ps—

Ya

s

L) S7T o F posST _E

ARGEINTINA
Buenos Airas (E)
Cordoba (CA)

BAHAMAS
Nassau (E)

BARBADOS
Bridgetown (E)

BELIZE
Belize City (CG)

BOLIVIA
La Paz (E)

BRAZIL,
Brasili=a (E)
Belem (C)
Manaus {CA)
Porto Alegre (C)
Recife (CG)
Rio de Janeiro (CG)
Salvador (C)
Sao Paulo {(CG)

CHILE
Santiaco (E)

CoI O‘IBIA

Bogota (E)
Buenaventura {(CA)
Cali (C)

»edallin {C)

O8TA RICA
£
San Jos= (E)
DOMINICAN Rz7URIET
Sento Domingo (E)

wecinal ': 'lu/ i3

ECUADOR
Ouito (&)
Guayaquil (£G)

EL SALVADOR
San Salvador (E)

» -

FREMNCH WEST INDIES
Martinigue (CG)

GUATEMALA
Guatemala City (E)

GUYANA
Georgetown (E)

HAITI
Port—au—~Prince (E)

HONDURAS
Tcgucigalpa (R,

JAMAICA
Kingston (E)

MEXICO
Mexico Ciry (E)
Cicvdad Juarez (L)
Guadalajare (CG)
Berrosillo (CG)

Mom e mms - (€l
aramiros (D)
L. P FadY
Iﬂ.c‘.:a-i DRI W
N
Marice (O
7 - — ' alkal
Yonterrey (L&)
Nuevo Larede {(C)
A
tijuznz (L)
NTTIT S NT D s TTILLES
R SMT3 sTILLES
- —
Curaczan (LG)

NICARAGUA
‘Hanagua {E)

PANAMA
Panama City (E)

PARAGUAY
Asuncion (E)

PERU
Lima (E)
Piura (CA)
SURINAM
Paramaribo {(CG)

TRINIDAD
Port of Spain (E)
Scarborongh, Tobago (CA)

URODGUBAY
Montevideo (E)

VENEZDELA
Caracas (E)
Maracaibo (C)

ErbassieS.ieeseceecvencealB
Censulates General.......1l
ConsulareS.seiiecnnenaas 1l
Consular Agencies ......._§
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